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In an important victory for health insurance companies that do government business, as well as their subcontractors,  
the Pennsylvania Commonwealth Court recently held that the rates paid by government contractors and subcontractors 
for HealthChoices, a Medicaid managed care program in Pennsylvania, are not subject to public disclosure under the 
Pennsylvania Right-to-Know Law (the “Law”).

The implications of this decision are much broader than the particular context of health insurance, however. Almost  
any enterprise that does government business in Pennsylvania and relies on the ability to maintain the confidentiality  
of proprietary information and trade secrets will be able to use this decision as a shield against unwanted disclosures 
under Pennsylvania’s open records law. 

The Right-to-Know Requests for HealthChoices Rates 

The companion decisions of Dental Benefit Providers, Inc. v. Eiseman and Department of Public Welfare v. Eiseman[1] 
arose from two Right-to-Know Law requests directed to the Department of Public Welfare relating to the HealthChoices 
program. They were directed to the Department because it contracts with health plans (managed care organizations, or 
MCOs, which are often referred to as health maintenance organizations, or HMOs) to provide HealthChoices benefits to 
people who qualify for the program. The requests focused on contractor and subcontractor payment rates for the dental 
portion of the program – specifically, these three sets of rates: 

1)  Rates paid by the Department to the health plans for each HealthChoices recipient who enrolls with the plans. 

2)  Rates paid by the health plans to their dental subcontractors for each HealthChoices enrollee. 

3)  Rates paid by the dental subcontractors to the dentists for treatment of HealthChoices enrollees, such as rates 
paid to the dentists as set forth on dental procedure fee schedules.

 
The Office of Open Records Orders Disclosure of the Confidential Rates 

Affected health plans and dental subcontractors objected to the requested disclosures, particularly as to the second and 
third sets of rates listed above.[2] The plans and subcontractors asserted the confidentiality and secrecy of the rates, and 
also that the rates paid by the subcontractors to the dentists are not subject to the reach of the Right-to-Know Law be-
cause neither the subcontractors nor the dentists directly contract with the Department.

To decide the matter, the Office of Open Records – the state agency charged with making initial decisions in open records 
disputes – held a two-day hearing. The hearing was the first in the history of the Right-to-Know Law. Each of the health 
plans called an executive, as well as an expert, to testify. (With respect to the rates paid by the subcontractors to the  
dentists, the Office later accepted affidavit testimony from the plans and subcontractors.) 

The witnesses testified that protecting the carefully established rates from disclosure is essential to striking a proper  
balance among the competing demands of providing affordable care, maintaining a sustainable business model, and  
offering meaningful choices to enrollees. If the rates were disclosed, the witnesses explained, a competitor could use 
them to refine its own pricing strategies to unfairly erode the market position of the contractor whose rates had been  
obtained. To prevent this possibility, the plans, subcontractors and Department each take steps to keep the rates secret. 
For example, all the separate agreements between the parties contain confidentiality clauses that require confidential 
treatment of the rates. Moreover, the business practices of the plans and subcontractors require protection of the rates 
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against disclosure; the rates are held in strictest confidence and are not readily available outside – or even inside – the 
companies. 

In spite of the evidence presented, the Office of Open Records decided that all the rates of payment had to be disclosed. 
The health plans and subcontractors therefore appealed to the Commonwealth Court. 

The Commonwealth Court Reverses, Strongly Endorsing the Protection of Confidential Information Belonging  
to Government Contractors 

In companion rulings decided by a 6-1 vote, the Commonwealth Court, sitting en banc, reversed the Office of Open 
Records. The court held the second and third sets of rates (the plan-subcontractor rates and subcontractor-dentist rates), 
which were of utmost importance to the health plans and dental subcontractors, were not subject to disclosure under the 
Right-to-Know Law.  On the way to reaching that ultimate determination, the court made five key decisions on Right-to-
Know Law issues, including as to several matters of first impression never before decided by the Pennsylvania courts, and 
even took the extraordinary step of overruling one of its prior decisions:

First, as argued by the health plans and subcontractors, the court decided that the Law’s broad disclosure  
requirements for financial records apply only to records showing the government agency’s own disbursement  
of funds – not a disbursement by a contractor. The court explained that “funds lose their character as public  
funds once they leave an agency’s hands and enter the private sector.” Accordingly, the court decided the health 
plans could claim financial records showing the rates they pay to subcontractors are exempt.

Second, the court ruled that the Law does not supersede independent grounds for withholding records that might 
exist outside of the confines of the Right-to-Know Law itself. Here, the health plans and subcontractors argued the 
rates were exempt under the Uniform Trade Secrets Act; the court ruled the Act must be separately considered. 

Third, the court concluded that two arguably overlapping exemptions to disclosure under the Law, for “confiden-
tial proprietary information” and “trade secrets,” must be separately and independently applied, as urged by the 
health plans and subcontractors. Applying those exemptions to the witness testimony, the court held the rates paid 
by the health plans to the subcontractors were exempt: “The importance of the [rates paid by the health plans to 
the subcontractors] to each [plan’s] business model, and continued financial vitality in the industry, weighs in favor  
of holding the information constitutes confidential proprietary information and trade secrets.”

Fourth, the court limited the reach of the Law to records held only by direct government contractors – again, as 
argued by the plans and subcontractors. Thus, the court held that the rates paid by the dental subcontractors to  
the dentists, which were two contractual steps away from the Department of Public Welfare, were not subject to  
the reach of the Law. 

Fifth, the court took the unusual step of overruling one of its own prior decisions, Lukes v. Department of Public 
Welfare.[3] That decision had flatly rejected claims of trade secrecy in connection with the HealthChoices program 
and posed a significant roadblock to the plans’ and subcontractors’ attempts to protect their sensitive rate  
information. 

Implications of the Commonwealth Court’s Decision  

Considered together, the above conclusions can be taken only as a robust endorsement by the court of the right of  
government contractors and subcontractors to protect their ability to compete in the marketplace by seeking to shield 
their confidential information and trade secrets from disclosure. Indeed, thanks to the court’s decision, three important 
lines have been drawn in the Right-to-Know Law sand:

First, if the government agency does not have a direct contractual relationship with the contractor from which  
records are sought, the records request likely will fail right from the start. 

Second, once relevant funds are paid out by the government, that money immediately loses its public character. 
Any records dealing with subsequent disbursement of that money should not be subject to disclosure. 

Third, contractors have the right to claim their pricing information is exempt from disclosure as confidential  
proprietary information or trade secrets, under a separate law like the Uniform Trade Secrets Act, or any  
combination of any such protections.
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These key takeaways from the court’s decision should serve as a strong footing to mount future defenses against  
unwanted attempts to access sensitive contractor and subcontractor information. Armed with this ruling, contractors  
will be better able to participate in government programs while at the same time protecting and sustaining their  
business models by avoiding the irrefutable threat of Right-to-Know Law requests that could unfairly undermine their 
competitive positions. 
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Notes 

[1] Dental Benefit Providers, Inc. v. Eiseman, ___ A.3d ___, 2014 WL 631259 (Pa. Commw. Feb. 19, 2014) (Commw. Ct. Dkt. Nos. 1935, 1949, and 1950 C.D. 
2012), and Department of Public Welfare v. Eiseman, ___ A.3d ___, 2014 WL 631231 (Pa. Commw. Feb. 19, 2014) (Commw. Ct. Dkt. Nos. 945, 957, and 958 
C.D. 2013). Please note that these decisions are expected to be the subject of further appeals.

[2] In this litigation, Stradley Ronon Stevens & Young, LLP has represented health plans UnitedHealthcare and HealthAmerica, also known as Coventry-
Cares and now part of Aetna, as well as dental subcontractor Dental Benefit Providers.

[3] 976 A.2d 609 (Pa. Commw. 2009).


